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e!"1d user :7.ay cbtc,:,,:-. access r·-" -he..... \.".., ...... - Interne~

from an I:-:'L.er::et 5e:-vice ;::.::-ov~:::er, by usi!1,?
8ial-~? ~= decicatee cccess 'L.C connect to the
Internet service ;:-cvider' s p.::-ccessor. The
Internet service J::-cvicer, :" turn, connect.s
the end user to an ~nternet backbone provider
that carries trc:fic ~o c~d f:-om other
Internet host sites.

BellSouth claims that tr.e significance of this is that. cal~S

to ISPs only transit through ~he ISP's local point of presence.
Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentio~s several ot.her services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
swi tching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance cal! to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619 (1992), aff'd, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (11th Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an 'information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus carne under the FCC's jurisdiction.

New York Telephone Co. --Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern

. BellSouth's point. We do not find this line of argument at all
persuasive.

BellSouth further argues that It, [t ) he FCC has long held that
the jurisdiction of a call :"s determined not by' the physical
location of the communications facilities or the type of facilities
used, but by the nai:ure of the traffic that flows over those
facili ties. " This, too, is :: perplexing argument in light of
BellSouth's claims that the distant location of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of IS? traffic as either teleco~~unications or information service
is irrelevant.
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As me~:ionej at~ve, Wi:~~55 He~drix did admit that "the FCC
ir.tended :c~ IS? :rc.:fic "cc :::e \~rec.tec' as lecal, regardless of
jcrisdic"Cio~.'1 ~e e~~hasize= :~e word "Created, and explained that
tr.e FCC "die :Jet s=.y "Chc.t ::-,e traffic \·.'as :'ocal but that the
~rc.:~ic would be "Created as ::=a1."

FPSC Treat;nen'C

BellSouth dismisses C=~~ission Order No. 21815, issued
September 5, 1969, in Docket ~o. 880423-T?, Investigation into the
Statewide Offering of Access to the Local Network for the Purpose
of Providing Informa~ion Services, as an interim order. In that
order, the Corrunissicn found t~at end user· access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

(C) onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth's witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP's
(Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP shouldno~ contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs. )

In this case, Witness Hendrix claimed that Order ·21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy: nor
could he specify the FCC cr::er that supposedly overrules the
?lorida Commission oreer. Fur~~er, and most importantly, BellSouth
admi"Cted that this definitiop. ~ad not been changed at the time it
en'Cered into its Agreements.

It is clear that the treatment of IS? traffic was an issue
long before the parties' Agrs-:::nent was executed. We found, in
Order I~o. 218:!.5, cs discussec c.Dove, that such traffic should be
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treated as local. 20~h Worl~:om a~~ 3e:l~c~:h clear:y ~e~e a~2re

of :~is decision, and we pre5u~e ~ha: :~ey cc~s~dered i: ~~en ~hey

ente~ed into their Agreement.

Intent of Parties

In determining \~h2t was t~e parties' intent when they exec~ted

their contract, we may consider circumstances that existed' at the
time the contract was entered into, and ~he subsequent aCtions of
the parties. As WorldCom argues in its brief, "the inte:1t of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue. u

In James v. Gulf Life Insur. Co., 66 50.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained frqm their
language" Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties' intention. Triple E Development Co. v.
Floridagold Citrus Corp., 51 50.2d 435, 438, rhg. den. (Fla. 1951).

What a party did or emitted to do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, ~. den., (5th Cir.). Courts may look to the
subsequent action of the parties to determine the interoretation
that they themselves Dlace cn the contractual lancuaoe .. Brown v.
~inancial Service CorD., IntI., 489 F.2d 144, 151 (5th- Cir.) citing

LaLow v. Codomo, 101 So.2d 390 (Fla. 1953).
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As ncted abovE, Sec::c~ :.40 of ~he Agreement defines local
::-c:::c. Tr:e defi:-.:ticr. c~;:,ecrs tc. be careful':'y d:-ah'r1. Local
::.=.:::c ':s seid tc ::e ce::"ls bet,\'een tl\'O 0:- r.1ore service users
tea::~g NpA-NXX desi;nations ~i~hin ~he local calling area of the
:nc~~bent LEC. It i~ explei~ed that locel traffic includes traffic
t:::-aci.:.ionally refer~ed to eS "local calling" and as "EAS." No
~en:i.cn is made of IS? traffic. Therefore, nothing in Section 1.40
sets ISP traffic apa=t fro~ local traffic. It is further explained
:.hat all other traffic that o:-iginates and terminates between end
use:-s within the LATA is toll traffic.

As evidence of its i~tent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment

~~ of reciprocal compensation." BellSouth claims it "had no rational
economic reason to' have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays S10. 65 per month for
residential service. Thus, BellSouth would pay S25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of SO.002 per minute,
not SO. 01. In this case, using BellSouth's example, the total
reciprocal compensation would be S7.20. MCIm points out in its
brie= that the contract con~aining the SO.Ol rate is one to which
3ellSouth agreed. They argue that" [w)hether BellSouth agreed to

this rate because they mistakenly thought that a rate five times
higher than cost would g~ve it some competitive advantage, or
whe~her BellSouth ag=eed tc it without thinking at all, it is not
-:he '::ommission's role to p=otect 3ellSouth from itself."

-Co

--_.,._~_._-------
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to be
that

rates
ISP's

ISP by
local,

In support of i:s p0sit::~ tho: :S? :~affic was intended
trea~ed as local the ~;~eernent, ~or:dCcrn points out
2ellSouth charges i:s own IS; ~us:orners ~=~al business line
fer local telepho~e excha~;e service that enables the
c~stomers Ivithin thelccal ca::ing area to connect with the
means of a local cal:. Such =alls are rated and billed as
not toll.

MCIm also points out that 3ellSouth :rea~s calls to ISPs that
are its customers as local calls. BellSouth also offe~s its own
IS? customers service out 0: its local Exchange tariffs. MCIm
asserts that while it treats its own custc~ers one way, BellSouth
would have ISP customers of t~e ALECs treated differently.

Besides BellSouth's treatment of its own IS? customers'
traffic, there is nothing in the parti~s' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for IS? traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit nuffiber associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If IS? traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for tracking local·
calls to ISPs. The calls at issue are
commingled with all other local traffic and
are indist~nguishab:e from other local calls.
If BellSouth inte~ded to exclude traffic

terminated to ISPs ==om other local traffic,
it would have neecied to develop a way to
measure traffic that dis:inauishes such calls
from all other types of loc~l calls with long
holding ti:r.es, suc!". as calls to air-lines and

.-..
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r::cte~ .:-ese:::-·"a: ions, a;;d banKs. I n fact, the re
is nc s~ch agreed-~;cn system in place today.

~his is perhaps the ~ost telling aspect of the case.
~el15cuth ~ade no effort to separate out ISP traffic from its own
bi~~s until the May-June 1997 ~ime frame. WorldCom argues in its
crief that BellScuth's "lack cf action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP."
~ricr to that time, BellScuth may have paid some reciprocal
compensation for ISP traffic. Witness Hendrix admitted, "We may
have paid some, I \o,rill not sit here and say that we did not pay
any. " The other parties made no effort to separate out IS!?
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time
period .

..:-.,

It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth's investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSouth's actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
"established a reciprocal compensation "mechanism to encourage local
comcetition." He argued that "The payment of reciprocal
compensation for ISP traffic would impede local competition." We
are ~ore concerned with the adverse effect that BellSouth's refusal
to pay reciprocal compensation could have on competition. We agree
with this assessment by TCG witness Kouroupas:

. -Co
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g;:::·.·.~s, c:::-- - , t.::Jo'~"_ ... e ,

~~~C5 ma~; well ~i~ ~:he~ ~ar~et ~eg~e~ts frc~

::::::":::':5. - eccn ::.::-:e :.~is cccurs :he ILEC,
with its ~rea:.er resources overall, ':'5 cble :.c
fabricate a dispu~e ~\'i t:-. ALECs Out cf ',\'ho:e
cloth a~d thus ':'~voke costly regulatory
processes, local c=~pet1t:.cn could be stymied
for many years.

Conclusion

We think the question of ""nether ISP traffic is local or
interstate can be argued both ~ays. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPs to purchase local service for

provision of Internet services, without ever rUling on the extent
to which the "local" characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties'
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time of, and s~bseouen~ to, the execution of the
Agreement indicctes that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment d~ring their negotiations. BellSouth concedes
that it rates the ~raffic -:: its own ISP customers as local
traffic. I~ would hardly be :~st for BellSouth to conduct itself
in this way while treating WorldCom differently. Moreover,
BellSouth made ;.0 c'[te~~t t:::. sepcrat= ou:: IS? traffic frem its

-..
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biL.s to t:-:e .;;LECs unoe:~ ,- decidec i: did r:ct \oJant to pay
~ecl;roca: co~pensaticn fer ~~r traffic to the ALECS. BellSouth's
~c~c~o: subse~uen: ~o :~e Agreement \~2S fer a long time consistent
w::~ :~e interpretation of Section 1.40 urged by WorldCom. A party

_ contract cannot be permitted to impose unilaterally a
different ~eaning than the c~e shared by the parties at the time of
exec~tion when it later becomes enlightened or discovers an
~nintended ccnsequence.

BellSouth states in ioes brief that "the Corrunission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and exec'..:ted the Agreements." We
have. By its ovm standards, BellSouth is.found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the 'parties' interconnection
agreement, including interest, for the entire period the balance
owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.0. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
inclUding any call terminating in an exchange
outside of BellSouth's service area with
respect to which BellSouth has a local
interconnection arrangement with an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was entered into by the parties on July 15,
~996, and was subsequently approved by the Commission in Docket No.
9E02€2-TF. G~der TCG's or,~r Aareement with BellSouth, ISP traffic
wcs ~re2ted as local. -



E.XIIIBIT C
PAGE 22 OF 25

ORDER NO. PSC-98-1216-fOF-T~

DOCKET NOS. 9714i'S-T?, ~:80~:';-lF, ~~_~';:<'-~?, ?8C·;9~-:·?

PAGE 22

The deli\~e~~; =~ ::cal :~~£fi= bet~een part~es

shall be ~ec:~~cca: and c2~~e~sa::on will be
mutual acccrding the prc-::'sic::s of tr.i.s
.i:\greement.

Each party will pay ~he o:~er for :erminati~g

its local :ra:fi.c C~ the cthe~'s ~etwork Lhe
local inte~ccnnec:ion ra-ces as set forth in
Attachment B-1, incorporated herein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other local dialed traffic. We find that
BellSouth must compensate TeG according to the parties'
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as
follows:

The parties shall bill eacn otner reciprocal
compensation at ~he rates set fcrth for Local
Interconnec-.:icn ~~ this Agreemen-c and the
Order of the FPSC. Local Traffic is defined
as any telephone call that originates in one
exchange and t:erminates i:-: ei ::her the same
exchange, a corresponding Extended Area
(EAS) excha!ige. The terms Exchange and EF.S
exchanges are defi::ed or-a specified in SecLicn

-Co
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A3 of Bel!Sou~~'5 ~~~eral 5~bs=~ibe= Ser~ice

Tar:.f:.

~~c: wit~ess Martinez tes~l:~e= ~hat ~o excE~ti=~ to t~E ~efi~ition

of local traffic was s~gges:ed by BellScu~h. Mel a~gue5 i~ its
brief that "fiJt EellSouth ~~~ted a particu:ar excep~~cn :0 :he
ge~eral definition 0: local :~=ffic, it had ar. obli9atic~ ~o raise
it."

The facts surrounding this Agreement, and the argu~ents made
by the parties, are essentially the same as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay Mcr reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCr for termination with telephone

.' exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties' interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Inter.media-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(0) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth's General Subscriber
Service Tariff. (TR 142-14;3)

The portion regarding rec~procal compensation, Section IV(A)
states:

The delivery of loc~l traffic between the
parties shall be reciprocal and compensation
will be mutual according to the provisions of
this .!:'greement. (T? :'43)
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'I. _- \ ,-
c:--_ .... C".__ ::::~c_ ..

:.2C:-J ;:·ar-:::: ',-JL. .i. ;:=:i "C:;e .Jthe= party for
:e~~i~cti;.~ iLS Ie::l "C=aff:c on the other's
~e~~o~k the ~ocal ~~:erconnec:ion rates as set
:c:-:n in .~..~r.achme:-.: B-1, b:i this reference
incorporated herei;..

The eVldence shows tha: no exceptions were made ~o the
definition of local traff:= to exclude IS? traffic in the
Intermedia-BellSouth Agreeme~t. The facts surrounding this
Agreement, and the argumen"Cs ~ade by t~e parties, are essentially
the same as "Che l~orlcCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties' interconnection agreement,
including interest, for the entire period the balance owed is
outstanding.

Based on the foregoing, i"C is

ORDERED by the Florida Public Service Commission that under
the terms of the parties' Ir."Cerconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc. , reciprocal compensation for the ·transport and
termination of telephone exchange se~vice that is terminated with
end ~sers that are Internet Se=vice Providers or Enhanced Service
Prcv~ders. EellSouth TelecoIT~~nica~ions, Inc. must compensate the
comp:ainan"Cs according LO the :~terconnec"Cion agreements, including
interest, for the en"Cire per~=j the balance owed is outstanding .

.:.t :s further

ORDE~ED that these docy.e::s shall closed.
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ByeRDER C': :: h E ~.:. ;: :- :.::.= ; ''': t ..:. _~ ~ c- :-.: i..: E C: ~~:.. s s ::. en:: :1 i s 2. 5 t r:
[;0\" :·f Secte:-::ber, .J.,.'::::"~.

/sl Blanca S. 3av6

BLANCA S. SArO, Direc:or
Division of Recoras and Reoorti~c. ""

~his is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(SEAL)
.' MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is 'required by Section
120.569 (1) , Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of JI.ppeal i:!l the case of a water and/or
wastewater utility by filing a ~ot~ce of appeal with the Director,
Division of Records and repor~ing and filing a ccpy of the notice
of appeal and the filing fee with the apprcpria'Ce court. This
fili;.g must be completed withi~ ~hirty (30) days after 'Che issuance
of this order, pursua~t to Ru:e 9.110, ?lor~da Rules of Appellate
?rocedure. The notice of ac::.:::.a: ~,""'- t'c ;-. t;",e form cDer-'ficd in
Rule 9.900(a), Florida R~le~· ;:-A~;;~l;;e-~ro~ed~r;~ -. -- -

-..
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~ancy W'hite, Esq.
?'ancy Sims
BeJlSouth Telecommunications, Inc.
150 South Monroe Street
Room 400
Tallahassee, FL 32301

Re: Denland for Pa"ment of Reciprocal Compensation

Dear Misses White and Sims:

Demand is made that BeIlSouth Telecommunications, Inc. pay to Intermedia
Communications Inc. Twenty-Three Million, Six Hundred Seventeen Thousand, and lbree
Hundred Twenty-Nine Dollars ($23,617,329.00), which represents the reciprocal compensation
payments due and owing to Intennedia in Florida as ofNovember 30, 1998, under the
interconnection agreement between BelISouth and Interinedia dated July 1, 1996, as amended.
Reciprocal compensation amounts accruing after November 30, 1998 wiII be submitted to you
for payment in a separate demand letter.

Intennedia's right under its interconnection agreement to receive compensation
from BelISouth for the transport and tennination oflocal calls, including those calls destined to
Internet Service Providers, has been confirmed by the Florida Public Service Commission in its
Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP, Consolidated Docket Nos.
971478-TP, 9801 84-TP, 980495-TP and 980499-TP (issued September 15, 1998). That Order
states, in relevant part:

ORDERED by the Florida Public Service Commission that under the
terms of the parties' Interconnection Agreement, BelJSouth
Telecommunications, Inc. is required to pay \VorldCom Technologies,
Inc.. Teleport Communications Group Inc.!TCG South Florida, Intermedia
Communications Inc., and Mer Metro Access Transmission Services, Inc..
reciprocal compensation for the transport and termination of telephone
exchange service that is terminated with end users that are Internet Sen·ice
Providers or Enhanced Sen'ice Providers. Be]ISouth

_co
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~JJlCY \\'hite, Esq

;-"ancy Sims
January S. 1999
Page T\\o

Te]ecommunications. Inc, must compensate the complainants according to
the inlerconnection agreements. including interest, for the entire period the
balance owed is outstanding. (Order at 22.)

Please forward the aforementioned amount, on or before January 22, 1999, to
Intenlledia ConU11unications Inc.. P.O. Box 915238, Orlando, Florida 32891-5238. You may
direct any inquiries conceming this demand lener to the undersigned counsel. Intermedia
reser"'\'es the right to pursue other legal options in the e\'ent BellSouth fails to timely comply with
this demand lener.

Sincerely,

INTERMEDIA COMMUNICATIONS INC•

By: ~u,J~
Patrick Wiggins --orr--='

Its Attorneys

cc: Walter D'Haesleer
Martha Brown, Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown
Jonathan E. Canis, Esq.
Enrico C. Soriano, Esq.

_c.
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BEFORE THE FLORIQA ?UBLIC S~?V!CE C~~MISSiO~

In re: Complaint o~ WcrldC~~

Technolcgies, :~c. a~a~~~~

=~c. for breach c! :er~s =~

r:crida ?artial !n~erconnec:::~

A~ree~ent under Sec:ions 25:
a:ld 252 of the
Telecommunications Act of
and request for relief.

1 - - ~
~ ~~• _ .."oJ,

In re: Complaint of Telepor:
Communications Gro~p Inc./T:~

South Florida against BellSc~:h

Telecommunications, Inc. fer
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications Act of 1996,
and request for relief.

In re: Complaint of Intermedia
Communications, Inc. against
BellSoutp Telecommunications,
Inc. for breach of terms of
Florida Partial Interconnection
Agreement under Sections 251
and 252 of the
Telecommunications Act of 1996
and request for relief.

In re: Complaint by MCI Metro
Access Transmission Services,
Inc. against BellSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation fer
certain local traffic.

DOCKST NO. ?30184-TP

DOCKET NO. 980495-TP

DOCKET NO. 980499-TP
ORDER NO. PSC-99-0758-FOF-TP
ISSUED: April 20, 1999
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The follo\o\'ing CC::1Iniss2.c:-:e:::s ;:art~c:';-c~ec: 2.!": ~~;e c:'s!=,csi :ic:~ cf
matte:-:

JOE GA~:IA, Cha~r~an

J. :::RRY D~.~SCN

SGS.::.N F. CLA~K

JUL:':'. :. JGH~~SCl\

E. LE:'!J JF.CO'3S, J~ .

ORDER DENYING MOTION FOR STAY PENDING APPEAL

BY THE COMMISSION:

BACKGROUND

On October 15, 1998, Be1lSouth Telecommunications, Inc.
(BellSouth) filed a Notice of Appeal of Commission Order No. PSC
98-1216-FOF-TP, issued September 15, 1998, in the complaint dockets
referenced above. BellSouth has appealed the Commission's decision
to the United States District Court for the Northern District of
Florida, pursuant to 47 U.S.C. section 252(e) (6). In Order No.
PSC-98-1216-FOF-TP, the Commission determined that BellSouth was
required by the terms of its interconnection agreements to pay
reciprocal compensation to WorldCom Technologies, Inc. (WorldCom),
Teleport Communications Group, Inc. . (TCG), Intermedia
Communications, Inc. (Intermedia), and MCImetro Access Transmission
Services, Inc. (MCIm) for the transport and termination of calls to
Internet Service Providers (ISPs). At the time BellSouth filed its
Notice of Appeal with the Commission, it also filed a Motion for
Stay Pending Appeal of Order No. PSC-98-1216-FOF-TP. WorldCom,
TCG, Intermedia and MCIm filed a Joint Response in Opposition to
the motion for stay on Octobe= 28, 1998. No ~arty filed a request
for oral argument.

We addressed BellSouth's ~otion at our March 30, 1999, Agenda
Conference. We determined th~~ BellSout~ had :ailed to demonstrate
that: a stay pending appeal is warram:ed. ';ur reasons for that
determination are set for:n below.
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~e~lSo~th conte~cs the: ~~ ~s entitled to an a~:omatic stay
;:~:-:.:::.ng judicial review pur-s:..;a!1t to Rule 25-22.061 (l) (a), Fler-ida
.:::.d:;,::"~istrative Code, because the Corn.rnission's order on appeal
"ir.-,'81ves a refund of moneys 'Co customers." In the alternative,
3ellSouth contends that we should grant its motion pursuant to Rule
25-22.061(2), Florida Administrative Code, because i~ has raised
serieus questions, ackno'vJledged in our Order, about the
jur-isdictional nature of ISP ~r-affic. BellSouth also contends that
it will be irreparably har-med if we require it to pay the
complainants charges for transport and termination of traffic to
ISPs, because millions of dollars are at stake. BellSouth suggests
that it may not be able to recoup some of the payments to the
complainants if it ultimately prevails on appeal. BellSouth argues
that the delay in implementation of the Commission's order will not
be contrary to the 'public interest or cause substantial harm to the
complainants, because BellSouth has already placed monies due to
WorldCom under the Order in escrow, and will be able to return the
amounts owed to the other complainants as well, when the appeal is
final. Finally, BellSouth contends that it will not be necessary
to require BellSouth to post a bond or issue some other corporate
undertaking as a condition of the stay, as Rules 25-22.061(1) (a)
and 25-22.061(2), Florida Administrative Code, permit.

The Complainants urge us to deny the motion for stay for three
reasons. First, they claim that we do not have authority to grant
a stay pending review of a case in the Federal District Court.
Second, they argue that if we determine that we do have the
authority to grant a stay, BellSouth is clearly not entitled to one
under Rule 25-22.061(1) (a), Florida Administrative Code, because
the refund in question here is not due to "customers", as the rule
contemplates. Third, they contend.that BellSouth is not entitled
to a stay pursuant to the discretionary stay available under Rule
25-22.061(2), Florida Administrative Code. They argue that
BellSouth is not likely to prevail on appeal, and will not suffer
irreparable harm if the stay is not granted. They contend that
iur'C)'-;er delay will harm the development of competition and the
pl.:blic interest.

Authority to Grant a Stay Pending Aopeal

The Telecommunications ;:'_c.~ of 1996, at 47 U.S.C. § 252(e) (6),
;;.:-ov~des that cieterminations cf s'Cate commissions macie under the
p.:-ov~sions of section 252 a.:-e .:-~vieweble in an appropriate Federal
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:=1':s::-ict COUY:'. 2e':~South ::.=s appealed t!:e Ccnt-nissicn's ordey to
:he ~is:~ict Cou:-: o~ the Ncy:~ern Distyict of Flo~ida. Relying on
a ~~::er.t decisicn by the It~ Circuit that the District Court for
:he ~orthern District of Illi~ois should net have granted a stay of
the :lllinois Cor.uneyce Commission's IS? Yeciprocal compensation
oyder", the complainants arg:..:e, somev"hat obliquely, that because
BellSouth must seek an inju:1c-:ion in the District Court, rather
tha~ a stay, to delay the effectiveness of this Com~ission's order
there, we somehcw lose authority to grant a stay of the order. We
do not agree. The Corrunissicn's rules provide for a stay of its
decisions under certain circ:..:~stances, and both Florida appellate
rules and Federal appellate rules provide that a party may seek a
stay from the lower tribunal of an order on appeal, whether the
lower tribunal is an administrative agency or a lower court. See
Section 120.68(3), Florida Statutes, Rule 9.010, Florida Rules of
Appellate Procedure, and Rule 18, Federal Rules of Appellate
Procedure. While we do not believe that we should grant a stay of
Order No. PSC-98-1216-FOF-TP, we do believe that we have the
authority to do so.

Rules 25-22.061(1) (a) and 25-22.061(2), Florida Administrative Code

Rule 25-22.061(1) (a), Florida Administrative Code, provides:

When the order being appealed involves
the refund of moneys to customers or a
decrease in rates charged to customers, the
Commission shall, upon motion filed by the
utility or company affected, grant a stay
pending judicial proceedings. The stay shall
be conditioned upon the posting of good and
sufficient bond, or the posting of a corporate
undertaking, and such other conditions as the
Commission finds appropriate.

BellSouth relies upon this rule as a~thority for an automatic stay
of our decision interpreting the local traffic transport and

-Illinois Bell Telephone Comoany v. WorldCom Technologies,
:nc., 157 F.3d 500 (7th Cir. :998).
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termi~a:i2~ ~rcvisio~s ~- :~:er=2~~ection agreements ~ith the
2crr:~'::'3ir:a:,ts. -=-;;':s rule ':::.::s 1":0: aFply '(0 this case, because,
:::cr.::-ary· :0 3ellSouth's asse:-:.ior:, :';;02 co::.plainants, cO:7.petitive
tEl eccr:'.."':luni ca '[ ions ca r r ie:- s, are r.c:. "c'..lstomers" for purposes of
this :-ule. The rule is desi~~ed :0 cF?ly to rate cases or ether
proceedings involving rates a~d charges to end user ratepayers or
consu~ers, not to contrac:. disp~tes between interco~necting

'[elecommunications providers. rurther!T'.ore, this case does not
involve a "refund" or a "dec:-ease" i~ rates. It involves payment
of mor:ey pursuant to contrac:.ual obligations.

Rule 25-22.061(2), Florida Ad~inistrative Code, is applicable
to this case. That rule provides:

Except as provided in subsection (1), a
party seeking to stay a final or nonfinal
order of the Commission pending judicial
review shall file a motion with the
Commission, which shall have authority to
grant, modify, or deny such relief. A stay
pending review may be conditioned upon the
posting of a good and sufficient bond or
corporate undertaking, other conditions, or
both. In determining whether to grant a stay,
the Commission may, among other things,
consider:

(a) Whether the petitioner is
likely to prevail upon appeal;
(b) Whether the petitioner has
demonstrated that he is likely to
suffer irreparable harm if the stay
is not granted; and
(c) Whether the delay will cause
substantial harm or be contrary to
the public interest. ,

In its motion, BellSou:~ claims that it has raised issues of
great importance regardin~ :.he appropriate treatment of ISP
traffic. BellSouth's fundc~ental point is that if ISP traffic is
jurisdictionally interstate, :.jen the transport and termination of
that traffic is ~ot subjec:. to the local traffic reciprocal
compensatior. provisions of i:.s interconnection agreements with the
.:omplainants.

-..

......_--_._---
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.::'.t t.:-:e t:.lme C~.::::e2.· ::0. =5:-9~-:::c-FOF-T? \·:as issued, and at
:hE :'lme :.his rr.c;:':';:.:-. :c:: 5:a.y a.nd res?c:;se were filed, the FCC had
;-:c ~ cec iced ;,'he:.he r i:. ...... C'..::.:; cens i cer IS P t ra ff ic inte r sta t e
t r::: f f i c, or ·,.... he:her such tr:::: f i c h'o'Jld be subj ect to reciproca 1
compensation uncer t~e local ::;:ercon~ection provisions of the Act.
We addressed the uncertainty regarding the FCC's characterization
of :SP traffic in cetail i:; our Order, and we decided that the
issue was not critical to c:..;r decisio:i. casing our decision on
traditiona.l principles of cc:;:ract ccnstruction, we decided that
the language of the ':'ntercon~ection a.greements, the intent of the
parties, and Federal ::nd Sta:e law a.t t~e time the agreements were
executed showed that ISP traffic was local traffic for purposes of
reciprocal compensat:on under the agreements. We said:

Regardless of what the FCC ultimately
decides, it has not decided anything yet, and
we are· concerned here with an existing
interconnection agreement, executed by the
parties in 1996. Our finding that ISP traffic
should be treated as local for purposes of the
subject interconnection agreement is
consistent with the FCC's treatment of ISP
traffic at the time the agreement was
executed, all pending jurisdictional issues
aside.

Order No. PSC-98-1216-FOF-TP, page 9.

On February 26, 1999, the FCC issued Order 99-38, Declaratory
Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in
CC Docket No. 98-68. In that Order, the FCC declared that it
considered ISP traffic to be jurisdictionally interstate. It did
not decide, however, whether ISP traffic should be treated as
interstate traffic for purposes of local interconnection
agreements. It issued a NPRM inviting comments on that issue. It
also declared that it considered, this determination to be
prospective only, and specifically stated that its decision should
not affect exist ina im:erco::nectien· aareements or decisions by
state commissions a;c Federal courts. The FCC stated:

(I] n the a.::sence cf any contrary Cemmission
rule, par::es entering into interccnnection
agreements ~ay reasc~ably have agreed, fer the
purposes -- ceter~ining wh~~her ~eciprocal

ce~pensati~:; sho~~~ apply tv ~S?-bound
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traffi·:, ~~2t sue:: :~a:£ic ShC·i...L~d :)e treaLe~

i n t r: e s a:c:e man n e :- a s 1c :: a. 2. t :-a f fie . ;'.' hen
construing the ~a:-ties' agreements to
determine whether t~e parties so agreed, state
corrmissions have t~e opportunity to consider
all the relevan~ facts, irlclt.:ding the
negotiation of the agreements in the context
of this Commission's longstar;di::g policy of
treating this traffic as local, and the
conduct of the parties pursuant to those
agreements.

While to date the Co~~ission has not
adopted a specific rule governing this matter,
we note that our policy of treating ISP-bound
traffic as local for purposes of interstate
access charges would, if applied in the
separate context of reciprocal compensation,
suggest that such compensation is due for that
traffic.

Order 99-38 at pages 15-17.

As mentioned above, BellSouth based its argument that it is
likely to prevail on appeal on the fact that the FCC would
determine that ISP traffic was jurisdictionally interstate. While
the FCC has now done that, its firm assertion that the
determination is prospective and should not affect existing
interconnection agreements convinces us that BellSouth is not
likely to prevail on appeal.

Wi th regard to BellSouth' s assertion that it will suffer
irreparable harm if it must comply with the order at this time, and
its concomitant assertion that there will be no harm to the public
interest if the stay is granted, we adopt the reasoning of the 7th
Circuit Court of Appeals when it deni~d Ameritech's motion for stay
in Illinois Bell: '

In this case the cost of false negatives
("irreparable injury," to use the traditional
term) are negligible. Ameri tech can easily
recover the money if it prevails on appeal.
All of the other carriers are solvent, and
Ameritech'can recoup by setoff in ~he ongoing
reciprocal-compensation program. . . . Even if

-..
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.~eritecn pays :~e ma~ket ccst ~~ capital
during the period 0: delay, 50 ~ha: the other
carriers are indifferent between money now a~d

money later, delay impedes t~e ability of the
Illinois Commerce Corrunission to implement a
policy of reciprocal compensation. Delay
effectively moves regulatory pOVl'er from the
state commissior: to the federal court (or -::0
Ameritech, which can determine when orders
take effect). Alt~ough such transfers may be
of little moment one case at a time they are
disruptive when repeated over many cases - and
the struggle in the communications business
between the Baby Bells and their rivals is a
repeat-play game in markets, agencies, and
courts alike .

Illinois Bell Telephone Company v. WorldCom Technologies, 157 F.3d
500, 503.

The harm to the development of competition from further delay
is the discernible harm in this case. Harm to the development of
competition is harm to the public interest.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that, for the
reasons set forth above, BellSouth Telecommunications, Inc./s
Motion for Stay Pending Appeal is denied. It is further

ORDERED that these dockets shall be closed.

By ORDER of the Florida Public Service Commission this 20th
day of April, 1999.

BLANCA,S. BAY6, Director
Division of Records and Reporting

By: /s/ Kay Flynn
Kay Flynn, Chief
Bureau of Records

This is a :acsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

-Co
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~OTICE OF FCRTHER PR:C~EDINGS OR JUDICIAL REVIEW

The Florida Public Service Corrmission is required by Section
2.20.569(1), Florida Statu-::€s, to notify parties of any
ad~inistrative heari:.g or judicial review of Commission orders that
is available ~"der Sections 2.20.57 OY 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Mediation may be available on a
mediation is conducted, it does not
interested person's right to a hearing.

case-by-case basis. If
affect a sUbstantially

Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director , Division of
Records and Reporting, in the form prescribed by Rule 25-22.060,
Florida Administrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is ~vailable if review
of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court., as 'described
above, pursuant to Rule 9.100, Florida Rules ·of Appellate
Procedure. '

-Co
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Ms. Nancy Sims. Director ofRegulatory
BellSouth Telecommunications, Inc.
150 South Monroe Street
Room 400
Tallahassee, FL 32301

Re: Demand for Payment of Reciprocal Compensation

Dear Ms. Sims:

Further to my letter ofJanuary 8, 1999, demand is hereby renewed
that BellSouth Telecommunications, Inc. pay to lntennedia Communications Inc., thirty four
miIIion, five hundred sixty three thousand, seven hundred and eighty dollars and forty nine cents
($34,563,780.49), which represents the reciprocal compensation payments now due and owing to
Intennedia in Florida as ofMarch 30, 1999,1 under the interconnection agreement between
BellSouth and Intermedia dated July 1, 1996, as amended. Reciprocal compensation amounts
accruing after March 30, 1999, will be submitted to you for payment in a separate demand letter.

Intennedia's right under its interconnection agreement to receive
compensation from BeIlSouth for the transport and termination ofIocal calls, including those
caIls destined to Internet Service Providers, was confinned by the Florida Public Service
Commission in its Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP,
Consolidated Docket Nos. 971478-TP, 980184-TP, 980495-TP and 980499-TP (issued
September 15, 1998). That Order states, in relevant part:

ORDERED by the Florida Public Service
Commission that under ~he tenns ofthe parties'
Interconnection Agreement, BellSouth
Telecommunications, Inc. is required to pay
WorJdCom Technologies, Inc., Teleport
Communications Group Inc./TCG South Florida,
Intermedia Communications Inc., and MCI Metro

I Net, including payments received in April J999.
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Access Transmission Services, Inc., reciprocal
compensation for the transport and termination of
telephone exchange service that is terminated with
end users that are Internet Service Providers or
Enhanced Service Providers. BellSouth
Telecommunications, Inc. must compensate the
complainants according to the interconnection
agreements, including interest, for the entire period
the balance owed is outstanding. (Order at 22.)

On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF-TP. In that Order, the
Commission denied BellSouth's motion for stay of Order No. PSC-98-1216-FOF-TP pending
appeal.

Please forward the aforementioned amount, on or before May 17, 1999, to
Intennedia Communicati<?ns Inc., P.O. Box 915238, Orlando, Florida 32891-5238. You may
direct any inquiries concerning this demand lett~r~o the undersigned counsel. Intermedia
reserves the right to pursue other legal options in the event BellSouth fails to timely comply with
this demand letter.

Sincerely,

lNTERMEDIA COMMUNICATIONS INc.

By:
Patrick Knight Wiggins
Its Attorney

cc: Walter D'Haeseleer
Catherine Bedell, Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown
Lans Chase
Scott Sapperstein
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Be/lSoulh Tclccommuno.
.. ~r;'ll D':!D"l""":-:" S,,,:·,

... "I"'! . ,r•. • : ~ :.. ': -~.
. : ... :::.,.. -.r. .: ;::'.' ~,'

. :: "': "I" -".; .~ :.-.:.~:~.

May i 1. 1999

Re: Demand for Payment of Reciprocal Compensation

Dear Mr. Wiggins:

I am responding to your Jetter dated May 4,1999, to Nancy Sims, Director
of Regulatory, demanding payment of reciprocal compensation for traffic
terminated to internet service providers.' Your letter refers to the interconnection
agreement between BellSouth Telecommunications, Inc., and Intermedia, as well
as the Florida Public Service Commission Order No. PSC-98-1216-FOF-TP
issued September 15, 1998, and Order No. PSC-98-1216-FOF-TP issued
April 20, 1999.

As you know, BellSouth has appealed the Order issued September 15.
1998, and has filed with the United States District Court for the Northern District
of Florida a motion to stay that Order. Until this matter is fully resolved.
BellSouth will continue the status quo with respect to Intermedia.

Sincerely.

YY(cu0J(.~,-
Mary'K. K~er '

cc: Nancy White
Nancy Sims

-Co
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DATE:

TO:

FROM:

Julia Strow

Charles Pellegrini

813 8297723

This telecopy consists of~ page(s) including this cover page. Please deliver as soon
as possible. Ifyou have any questions, please call (850) 385 6007.

***********
BellSouth reciprocal compensation spreadsheets.

This message contains information that is confidential, may be
protected by the attorney/client or other applicable privileges, and
may constitute non-public infor.mation. It is intended to be conveyed
only to the designated recipient (s). If you are not an intended
recipient of this message, please notify the sender at 850 385 6007.
Unauthorized use, dissemination, distribution, or reproduction of this
message is strictly prohibited and may be unlawful.
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NANCY B. WHITE

Genfl~1 CounseJ·FJol.da

5el:S=I.:;~ Te1eco",mun'cc;,or,s. ,-:
",::' SOiJ;~ t.'.c~rC'e S1r€€l

;C':~ ~O:J

VIA FEDERAL EXPRESS

July 2, 1999

Patrick K. Wiggins, Esq.
Wiggins & Villacorta
2145 Delta Boulevard
Suite 200
Tallahassee, FL 32303

Re: BelJSouth"Telecommunications; inc. v. WorfdCom Technologies,
Inc:, et al:, USCA No. 4:98cv352-RH

Dear Mr~ Wiggins~·· "

. '-" - On-June.1'; 1999~ the United States District Court for ttie Northern District
of Florida denied BellSouth's request for a stay in the above captioned matters.
Therefore, pursuant to Order No. PSe-98-1216-FOF-TP, issued by the Florida
Public Service Commission on September 15, 1998, BellSouth is enclosing its
check for $12,723,883.38 for April, 1999 and all prior periods. A spreadsheet
detailing BellSouth's calculation of this amount is also attached for your
convenience. BellSouth will continue calculating and begin remitting monies
owed to you on a monthly basis beginning with the June, 1999 bills.

It remains Bel/South's position that such palls to Internet Service Providers
are interstate in nature and not SUbject to reciprocal compensation. Be advised
that any payments made by Bel/South due to the denial of its request for stay
coes not constitute a waiver of BeIlSc~lh:s position or a waiver of Bel/South's
rights currently on apoeal. Vthen a final, non-appealable order IS rendered
<:!pho/ding 8ellSouth's position. Bel/South wil/ seek refund of any monies pain
plus interest. In me urJrtKery event that Bel/South's positIon IS not up;1eld by a
una! noo-appealable order, BellSouth will bill your company for all monies due
Bel/South for this interstate traffic.

-..



EXHIBIT II
PAGE 3 OF 9

If your client desires to disCL:sS ihe specifIcs of 1he calculation. please
contact Jerry Hendrix at (404) 927·7:03

Sincerely.

6t~M.\;~C
Nancy g) Vlhile

Enclcsures

cc: David Smith, Esq.
Raoul Cantero, Esq.

-Co
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Overnight / Alternate

*

GROSS 01 SC::l:JNT NET

~2.'i23.ES3.:;S

INVOICE/DESCRIPTION/FOR QUESTIONS CALL
I, l.

L:. G~:. ~-IG E • ~:;;:;.t. ] ~E E (=:c:) '7 ': ~ - c~ :: i
PAID TO INTERMEDIA COMMUNICATIONS INC

ON uUL 01 1S!lS

.,

...__..~----_._ _-- -._- -------

VOID AFTER 180 DAYS ,

Date: 07101199

C~~...t~:!:;f';-):~~·

r To Detach Check. Fold and Tear Along Perforation ""l
,:1#1"!!f¥l.,iI.:I€I •leI;i fa,'al"''''1 &11 JIi, Ie;.)!.);1=11$1",:,.,~,., il";'13';'15"'\'3 iJ~(,., if:«.]~, ,:1#1:,.,'1:

Pay~ *12,723,883 DOLLARS AND 38 CENTS
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\\rIGGINS & "VILL.ACORT.A. P..A.
ATTORNEYS AT LAW

POST OF"F"ICE DRAWER 1657

TAllAHASSEE. F"lORIDA 32302

.luI\" 13. 1999

2145 O£:lTA BOULEVARD. SUITE 200

TALLAHASSEE .. F"LORIDA 32303

TCLCP .... ONE -eso- 3es·sco~

rACSIMILC 1850 1 .38S.60Ce

INTERNET- w'9gvIi1Iii'nellall\'Ccm

\tIs. ~ancy B. \\'llite
General Counsel - Florida
BelISouth Telecommunications. Inc.
ISO South Monroe Street
Room 400
Tallahassee. FL 32301

Dear Ms. White:

This letter is sent in response to your letter dated July 2, 1999 to me, which accompanied
BellSouth's check in the amount of S12,723,883.38, payable to Intermedia Communications, Inc.
("the check"). By this letter we inform you that the amount of the check is not adequate to
compensate Intermedia for.the reciprocal compensation traffic that Intermedia has terminated for
BellSouth through April 1999 and all prior periods.

After revieWing the spreadsheets that were submitted with the check, Intermedia is unable to
discern how BellSouth computed the amounts due Intermedia. The total amount of the check,
however, is well below the total amount of compensation BellSouth owes to Intermedia. In the
near future, Intermedia will provide BellSouth with a detailed accounting ofthe amounts due.

Please be advised that Intermedia expressly reserves its right to take additional action against
BellSouth for full payment ofIntermedia's claim. The check should in no way be considered by
BellSouth to be an accord and satisfaction of any dispute over the amount of reciprocal
compensation due to Intermedia from BelISouth. As BellSouth acknowledged in your letter of
July 2, 1999, the dispute between BellSouth and Intermedia over reciprocal compensation
payments is ongoing, and may not be resolved for some time.

Moreover, if BellSouth continues to compute reciprocal compensation payments due to
Intermedia for services provided in May 1999, and going forward, usmg the same formula that is
reflected in the July 2 letter, please be advised that those payments will also fall far short of the
amounts that BellSouth is obligated to pay Intennedia under the Interconnection Agreement
executed between the two companies. As noted above, in the near future, we will provide you
with additional information that demonstrate how to compute the correct amount of
compensation due Intermedia, both retroactively, and going forward.

"."-- ---- ,._----- ---- .-_.-._--


